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Procedure — Joinder of Parties. — Of rather more than usual interest 
as illustrating the tendency in modern courts to supply deficiencies in 
the code laws ol their jurisdictions by common sense construction in 
accord with the spirit of their codes, rather than to fall blindly back on 
the common law, is the case of Williams v. Pacific Surety Co. 1 This 
case is particularly refreshing because of its entire freedom from tech- 
nical argument, and its clear, concise reasoning. The action was one on 
a surety bond, and the question was raised whether the plaintiff, not 
being able to induce his co-obligee to join with him as plaintiff, could 
proceed in the action without him. Contrary to the rule in the majority of 
States, the Oregon code makes no provision covering such a situation, as re- 
gards actions at law. 2 The common law allowed a joint-obligee to join his 
co-obligee, even against his will, by giving a bond to save him harmless, 3 
but while at common law it was not difficult for the court to fix the 
amount of such bond, the defendants not being able to counterclaim a 
demand to as to obtain an affirmative judgment against plaintiff for 
anything but costs, 4 under the laws of Oregon, which permit counter- 
claims of unlimited extent, it is rendered practically impossible for a 
court to fix in advance a bond adequately insuring protection to the un- 
willing plaintiff against possible consequences of the suit. 1 Again, at 
common law only one judgment could be given, namely, a judgment in 
favor of or against all of the plaintiffs, or all of the defendants. 5 Under 
the Oregon Code, however, the court may give judgment for or against 
one or more of several plaintiffs, or defendants, as justice may require, 
and determine the ultimate rights of the parties between themselves. 6 

In view of these irreconcilable differences what path of relief was 
open to the plaintiff in the principal case? It was his contention that 
he should be permitted to join his co-obligee as a defendant. Here was 
a situation where the court might very well have applied the old familiar 
formula that the common law couldn't save the situation, and the code 
didn't, and have left the plaintiff stranded. 7 Such a procedure had been 
pointed out as the proper one in a very strong dictum in the case of 
State Ins. Co. v. Ore. Ry. & Nav. Co. 8 (A case not noticed in Williams v. 
Pacific Surety Co.) But the spirit of the court appears to have under- 
gone a marked change in the twenty-one years which have elapsed since 



1 Decided Oct. 22, 1912, 127 Pac. (Ore.) 145. 

2 Code Ore., § 381, which provides that " if the consent of anyone who 
should have been joined as plaintiff cannot be obtained he may be made 
a defendant, the reason thereof being stated in the complaint," does 
not apply to actions at law, but only to suits in equity. State Ins. Co. 
v. Oregon Ry. & Nav. Co. (1891) 26 Pac. 838; 20 Ore. 563. 

3 I Chitty on Pleading, 9, note y (16th ed.) 

4 id., 595, 597, and cases there cited, note b. 

5 Encyc. PI. & Prac, vol. 11, p. 847. 
«L. O. L. §41. 

'Though he would not, of course, be precluded from seeking such 
relief as a suit in equity might afford. See note 8. 
8 (1891) 26 Pac. 838; 20 Ore. 563. 
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this earlier decision was rendered, and in the principal case the plain- 
tiff's contention was fully sustained, on the ground that there is an in- 
herent power in the courts to authorize such incidents of procedure as 
are necessary to the proper administration of justice in a given case, in 
the absence of statutory provision. " By this course nobody is injured 
or defrauded. The defendant can set up any defense that he could have 
had he appeared as plaintiff. Procedure is not the end for which law 
was instituted, but the means by which justice may be administered in 
an orderly manner; and where a particular form of procedure is not 
prescribed by the Code, as in this case, it is the duty of the court to 
pursue that which will secure the rights of all the parties, and an orderly 
trial of the case." 1 J. U. C, Jr. 

Receivers — Ex Parte Appointment — Jurisdiction. — The Supreme 
Court recently held that an order appointing a receiver upon an ex 
parte application without requiring an undertaking from the applicant 
until after the order was made is irregular. 1 Although the Court did 
not mention them, this case must be considered as overruling two de- 
cisions of the District Court of Appeal, holding that such an order is 
absolutely void for want of jurisdiction. 2 These decisions were all 
made under Section 566 of the Code of Civil Procedure which reads, 
"If a receiver is appointed upon an ex parte application, the court, 
before making the order, must require from the applicant an undertak- 
ing, with sufficient sureties," etc. 

The District Court of Appeal considered a literal compliance with 
this provision a condition to the court acquiring jurisdiction. It is 
believed, however, that the view of the Supreme Court is based upon 
the sounder principles, but it is to be regretted that that Court's opin- 
ion upon this point is not supported by citations or analogies. The 
authorities and considerations presented in this note are submitted 
with the purpose of fortifying the court's bare conclusions. 

Before it was amended in 1873, Section 566 of the Code of Civil 
Procedure did not mention the subject of ex parte appointments, and 
at that time, the courts of this State must be considered as having, as 
a part of the general jurisdiction of courts of equity, power to make 
such appointments in cases of necessity, without previously requiring 
that a bond be filed. 3 This power of courts of equity dates from the 
time of Lord Eldon, at least, 4 and to oust the courts of this State of 



1 Title Insurance and Trust Company v. California Development 
Company, et al. (Oct. 18, 1912), 44 Cal. Dec. 506, 127 Pac. 502. 

2 Davila v. Heath (1910), 13 Cal. App. 370, 109 Pac. 893; Bibby v. 
Dieter (1910), 15 Cal. App. 45, 113 Pac. 874. 

3 Mann v. Gaddie (1907), 158 Fed. 42, Code of Civil Procedure 
(Cal.), Section 564, Subd. 6. 

*Tanfield v. Irvine (1826), 2 Russell 149; Sanford v. Sinclair (1840), 
8 Paige 373. 



